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I. INTRODUCTION

The National Funeral Directors Association ("NFDA") respectfully submits the following
to the Federal Trade Commission (“FTC” or “the Commission”) regarding its request for
comments on the Advance Notice of Proposed Rulemaking (“ANPR”) of the Funeral Industry
Practices Rule, 16 CFR Part 453 ("Funeral Rule" or “the Rule”) issued on November 2, 2022.!

NFDA is the world's largest funeral service association, serving more than 20,000
individual members who represent nearly 11,000 funeral homes in the United States. In its role as
the national representative of the funeral profession, NFDA has been actively involved in all facets
of the FTC's development and implementation of the Funeral Rule from its inception. We have
worked with numerous representatives of the FTC over the past 38 years to ensure a fair application
of the Rule, educate funeral homes about the requirements of the Funeral Rule, and increase
compliance. During that time, NFDA has also advocated for modifications to the Funeral Rule to
make it more effective, easier to comply with and enforce, and applicable to today's funeral
markets.

To further these goals, NFDA is submitting these comments on the Advance Notice of
Proposed Rulemaking published by the Commission. While we recommend no changes to the
Rule, because we believe it is important to have funeral service’s voice heard should changes be
made, we have drafted suggested revisions to the Funeral Rule to be considered if the Commission
elects to revise the Rule (attached as Exhibits A (redline) and B (clean)). It is our hope that these
comments, and proposed modifications if the Rule is to be revised, will be thoughtfully considered,
and serve as a starting point on how to make the Funeral Rule a more effective and up-to-date
regulation for funeral service and the funeral consumer.

! Funeral Rule ANPR, 16 CFR Part 453, Project No. P034410, 87 FR 66096 (November 2, 2022).
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IL. COMMENTS
A. History.

In 2020, NFDA submitted its comments in response to the Commission’s request regarding
the regulatory review of the Funeral Rule (“2020 Comments”).?> These comments included
extensive analysis of the Rule, its impact, data, statistics, and recommendations for how the Rule
might be clarified, if any changes were to be made.?

These 2020 Comments outlined NFDA’s position that there was no need to revise the Rule
and were based on the facts that: (1) consumers do not price shop for funeral goods and services,
especially not online, (2) price is not a primary determining factor for funeral consumers, and (3)
the Rule has not delivered its intended benefits.* Instead, the Rule has resulted in confusion, for
funeral providers and consumers, and increased costs in attempting to maintain compliance while
stifling price competition and innovation.’

We would encourage the Commission to review NFDA’s 2020 Comments along with the
comments herein as they contain the most reliable data provided to show consumer preference and
the effect of the Rule, as opposed to personal anecdotes.

B. 2022 Advance Notice of Proposed Rulemaking.

While NFDA'’s positions have not materially changed from our 2020 Comments, NFDA
will provide in these comments updated data and responses specific to the Commission’s current
proposals.

First, it is important to note that NFDA fully believes in the importance of price
transparency. We want funeral consumers to know exactly what they are getting and how much it
costs. We also believe that a funeral provider should be free to advertise and market their goods,
services, and prices in any manner that is reasonable and proper. If a funeral provider wants to post
their prices online, they should do so. However, we believe that the imposition of a rigid Federal
rule that would double down on the issues already existing with the Funeral Rule would do more
harm than good.

Second, we do not believe the Rule should be amended. NFDA’s 2020 Comments
established the facts that: there was never a need for a Funeral Rule, there wasn’t a legal basis to
institute the Rule, and any benefits of the Rule would be outweighed by its cost.® The revisions
presented in this current ANPR are equally unsubstantiated and would similarly not further affect
the intent of the Rule.

2 Comments of the National Funeral Directors Association regarding Funeral Rule Regulatory Review Project
P034410, June 12, 2020.

31d.

4Id.

SId.

6 Id.
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No Unfair Practices

Section 5 of the Federal Trade Commission Act (“FTC Act”) prohibits “unfair methods of
competition in or affecting commerce.’” Section 5 empowers the Commission to prohibit conduct
that does not violate other antitrust laws®, so long as it clearly explains why the practice is
illegitimate and bases that ruling on substantial evidence.’

In order for the Commission to impose a rule the conduct sought to be regulated must be
proven to be unfair.!® There are two key criteria to consider when evaluating whether conduct is
unfair. !

First, the conduct may be coercive, exploitative, collusive, abusive, deceptive, predatory,
or involve the use of economic power of a similar nature.'? It may also be otherwise restrictive or
exclusionary, depending on the circumstances, as discussed below. !>

Second, the conduct must tend to negatively affect competitive conditions.!* This may
include, for example, conduct that tends to foreclose or impair the opportunities of market
participants, reduce competition between rivals, limit choice, or otherwise harm consumers. '

The Commission has concluded that the limits of its power extend to unfair conduct that
tends to negatively affect competitive conditions. However, in all of the commentary, analysis,
and conclusions reached by the Commission related to this ANPR, not once was any of the conduct
sought to be further regulated alleged to be “unfair,” nor was evidence provided to support this
conclusion, let alone substantial evidence.

Neither is there an allegation or evidence of coercive and otherwise facially unfair practices
that have a tendency to stifle or impair competition or of negative effects on competitive
conditions.

While it is true the Commission’s authority to regulate funeral service as a whole has been
tested, many of the issues raised by the Commission with this ANRP, including the proposed
requirement to post price information online, have not.

Additionally, the proposed rules would actually stifle competition. If consumers are
searching for, and prefer, funeral homes that post their prices online, as the Commission presumes,

7 Pub. L. No. 63-203, 38 Stat. 717; 15 U.S.C. § 45(a)(1).

8 Obviously antitrust laws are not at issue for regulations affecting the funeral service profession, since 89.2% of
funeral homes in the United States are privately owned by families or individuals and there is no allegation or evidence
to support economic power to curtail competition.

? Fed. Trade Comm’n, Statement of the Commission on the Withdrawal of the Statement of Enforcement Principles
Regarding “Unfair Methods of Competition” Under Section 5 of the FTC Act at 4 (July 9, 2021).

10 Fed. Trade Comm’n, Policy Statement Regarding the Scope of Unfair Methods of Competition Under Section 5 of
the Federal Trade Commission Act Commission File No. P221202 (November 10, 2022).

11 1d. at 8-9.

2.

BId

4 1d. at9.

5 1d.
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then funeral homes who do so will have a competitive advantage over those that do not, and an
imposition of the proposed rules will actually strip away the competitive advantage of those funeral
homes.

Further, if there are any issues related to funeral service regarding posting of price
information, none of these issues are prevalent. Over the past five years, the FTC has received over
15 million consumer complaints and only 5,729 have pertained to funeral service.'® During that
same time period, there have been over 14 million deaths in the United States. If funeral homes
were routinely violating the Funeral Rule or failing to give price information, the level of consumer
complaints would be hundreds times more than the current rate of one complaint for every 2,500
funerals. A complaint rate of less than .04% would indicate a profession that is serving its clientele
at an extremely high rate of satisfaction, of fact which is echoed in NFDA's Family Satisfaction
Surveys.!’

We appreciate the mission of the Commission and its actions in protecting Americans from
coercive and otherwise facially unfair practices that have a tendency to stifle or impair competition.
However, even in the most liberal reading of the Commission’s recent expansive interpretation of
its scope of ability to regulate unfair methods of competition does one find justification for
imposing the new regulations contemplated in this ANPR. There must be a legal foundation for
revising the Rule and imposing burdens and costs on American businesses; a showing of unfair
competition or some evidence that the conduct tended to negatively affect the market.'® Its
existence cannot be assumed.!” The allegations and substantial evidence required to make the
changes contemplated in this ANPR have not been established.?’ As the Commission has stated,
the purpose of the Rule is not to regulate prices.?!

In the Alternative.

That being said, NFDA wants to make sure that, if the Commission is going to revise the
Funeral Rule, NFDA'’s voice is heard regarding any changes, and that those changes will address
the FTC and consumer groups’ concerns, while simultaneously providing clarity and guidance for
funeral service professionals. We believe, our recommendations presented herein, will be able to
address those concerns, clarify confusing issues including clarifying and improving on defining
the trigger for when price lists must be provided.

16 NFDA 2020 Comments at 27.

71d.

18 See Id. citing Boise Cascade Corp. v. Fed. Trade Comm’n, 637 F.2d 573, 581 (9th Cir. 1980) (finding that “without
proof of anticompetitive effects” it could not assume that there was a “deliberate restraint on competition”).

19 See Id. citing Boise.

20 See Id. citing Boise.

21'87 FR at 66105, citing 73 FR 13740, 13747 (Mar. 14, 2008).
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1. Online and Electronic Price Disclosures.

A. No Change.

As the Commission has noted, much has changed in the world since the Rule was first
enacted. However, some things have not changed, including how consumers shop for funeral
service. The ANPR broadly claims that consumers have changed how they shop but provides no
evidence that applies to funeral consumers.?

In fact, the evidence is wholly to the contrary. Funeral consumers have not been, and
continue to not be, price shoppers.?*> The small minority of consumers who do actually price shop
for funerals are not doing so online.?* NFDA’s 2022 Consumer Awareness and Preferences Survey
found that only 20.5% of funeral consumers contacted more than one funeral home before making
their choice, and of those only a little more than half were to compare prices.? That’s only 11%
of funeral consumers who contacted more than one funeral home to compare prices, and that
percentage is down from 2021.2°

How Many Funeral Homes Did You Visit or Call
Before Making Your Choice?
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Of those 11% of funeral consumers only 14.6% percent searched for prices online.?’ That
means that only 1.6% of funeral consumers are looking for prices of funeral goods and services
online. Further, it is not as if consumers were having difficulty finding price information.?®

2287 FR at 66097.

2 NFDA 2020 Comments.

24 NFDA’s 2022 Consumer Awareness and Preferences Survey was conducted March 8-11. Invitations were emailed
to an online consumer panel consisting of Americans aged 40 and older.

25

g

71d.

B1d.
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Overwhelmingly, around 90% of consumers have consistently reported that it was “very

%% <¢

easy”, “easy”, or “somewhat easy” to obtain price information.?

Ease of Obtaining Price Information
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Easy

Overwhelmingly, funeral consumers prefer to visit or call the funeral home they intend to
use, as opposed to searching online.*° The data is clear that consumers prefer to take the time and
effort to personally visit the funeral home they intend to use. This underscores the importance of
these elements to the consumer. They want to see the location, discuss options, meet the funeral
director and staff, and know who will be caring for their loved one. It is difficult to obtain the type
of information funeral consumers value by visiting a website.

This data shows that there is no injury whatsoever sustained by consumers because funeral
homes may not post price information on their websites.’! Similarly, there is scant reason to
believe that requiring all funeral homes to post price lists would benefit consumers.>? However, to
require the nation's 20,000 funeral homes to post all their price lists on their websites and to add
updates thereto would involve substantial initial and ongoing costs. A requirement that every
funeral provider in the U.S. be compelled to post price lists on their websites when survey data
shows that less than 2% of consumers use the internet to price shop funeral homes would be a clear
case of costs outweighing benefits.

Further, any concern about the availability of prices online is already being addressed by
more convenient and responsive means: the free market and state regulators.>® Entrepreneurial
websites have been established that provide free access hundreds of price lists for funeral homes
all over the country.>* Consumers can input a location, indicate a radius from that location, and

®d.

30 Jd. (average of 84.13% over the past three years data which includes during COVID)

31 Proponents of this proposed rule provide anecdotes and not reliable data to support their position.

32NFDA’s 2022 Consumer Awareness and Preferences Survey.

33 The FTC acknowledged in the original Statement of Basis and Purpose that price disclosure regulation by the states
would have "significant benefits over regulation at the federal level." 47 Fed. Reg. 42260, 42289 (September 24.
1982).

34 Sites such as www.funeralocity.com, and www.parting.com.
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obtain a list by price (least to most expensive) for direct cremation, affordable (immediate) burial,
full service cremation, and traditional full service burial from every funeral home in the designated
radius.>® This allows a consumer to access hundreds of pricelists in minutes, as opposed to having
to go to multiple funeral home websites to access all of that information.

The Commission also noted that at least two states, California and Oregon, have some
requirements for funeral providers that maintain websites.>® States are in a much better position to
regulate this issue as they are able to address the unique needs and market conditions of their state
while simultaneously being nimble enough to address concerns and issues.?’ Not to mention the
fact that funeral homes are already subject to state regulation in this area and adding an additional
layer of regulation might conflict with state laws and will create confusion.>®

There has been no allegation or evidence presented that not posting prices online is unfair.
Nor has there been evidence presented that: funeral consumers price shop, let alone online; that
funeral consumers have a problem finding price information; that there are no superior alternatives;
or, that instituting the proposed rule would decrease prices in any way. The proposed rule is a
solution looking for a problem, and NFDA believes it should not be revised.

B. In the Alternative.

However, as mentioned above, if the Commission is going to revise the Rule, we believe
it is important to take into consideration those who will be shouldering the burden, the funeral
professionals. We believe that it is necessary to provide the Commission with proposed changes,
should the Commission opt for this route.

In its 2020 Comments NFDA presented as an alternative, proposed changes to the Rule.
We believe these same changes would be in the best interest of consumers and funeral providers.

The Commission has asked if the Rule is changed, how should it be revised to require, to
whom should apply, and when should the price lists be provided.

1. HOW to Meet the Requirement.

If the Rule is revised, it should be modified to require that funeral providers who maintain
a website under their control (as opposed to a third-party site like Facebook or Twitter) shall

3 Id.

36 Cal. Bus. & Prof. Code § 7685(b)(1) (“Each licensed funeral establishment that maintains an Internet Web site shall
post on its Internet Web site the list of funeral goods and services that are required to be included in the establishment’s
general price list, pursuant to federal rule, and a statement that the general price list is available upon request.”); Or.
Admin. R. 830-040-0050(6) (if a funeral establishment lists a price on its website, it must link to its General Price
List).

3787 FR at 66097 referencing Cremation Association of North America (“CANA”) RR at 2; ICCFA RR at 5-8;
Carriage RR at 1; SCI RR at 1; Florida Cemetery, Cremation, and Funeral Association RR at 1-2 (advocating that
further regulation should be left to the states); Not to mention the fact that funeral homes are already subject to state
regulation in this area and adding an additional layer of regulation might conflict with state laws and will create
confusion. 87 FR at 66101.

3887 FR at 66101.
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provide means on the website for consumers to request price information. This means that, if a
funeral provider controls the content and the web address (Uniform Resource Locator or URL),
even if the technical aspects are maintained by a third party, that provider would be required to
provide means on the website for consumers to request price information. The funeral home would
have the option of the method of transmitting the price information to the consumer.

Third party sites, social media, and advertising such as Facebook, Twitter, etc., should be
excluded because the funeral provider does not substantially control the content of these sites, and
the required posting contemplated by this rule change might be impossible. Additionally, by
excluding third party sites that are not under the funeral provider’s control, the rule would avoid
the problem that might be caused by not as yet invented electronic media on which required
postings might be impossible.

Additionally, if revised, the rule should provide that, regardless of the method of a request
for price information (via website or in person), a funeral professional may provide price
information either by personal delivery, mail, fax, email, or by posting a link to the general price
list on the funeral home website.

Funeral providers who do not maintain their own website, as detailed above, should be
exempt from this requirement.

If a funeral provider completes funeral contracting or arrangements online, without
requiring the consumer to be present with the funeral provider, that funeral provider must provide
its price lists online.

2. WHEN the Is Requirement Triggered.

If the Rule is revised, it should be revised to make clear that the obligation to produce price
information under the Rule is only triggered when someone asks the funeral provider about
pricing. This is a significant issue for funeral directors and would clear up one of the most
confusing, and most cited, elements of the Rule.

Currently, the trigger is based upon any discussion of funeral goods or services. This
requirement is vague, overbroad, and inconsistently interpreted, which directly results in the vast
majority of citations involving an alleged failure to comply with a price list disclosure
requirement. >

As many of those who speak for funeral service have pointed out, when a family comes in
to a funeral home and is struggling with the loss of a loved one, they need a funeral professional
to provide understanding, support, and counsel. When the first thing they receive when asking
about the care of their loved one is an itemized price list, it comes across as cold, unfeeling, and
focused on profits over people.

3 See at NFDA’s 20202 Comments at 26.
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NFDA and funeral directors have been asking for years to revise this rule to allow funeral
directors to focus on caring for families suffering a loss and provide context, a discussion about
prices, for the consumer. This change will allow conversations among providers and consumers to
be more natural, and less mandated by the immediate disbursement of pricing; however, if a
consumer is concerned about prices and asks — this will immediately trigger the disbursement of
pricing information.

The revised proposed language reflecting these recommendations is provided in detail in
Exhibits A and B.

2. Disclosure of Crematory Fees and Other Costs.

The Commission has asked if funeral providers should be required to list third-party
crematory fees in the description and price for direct cremation on the GPL.

Crematory and other third-party costs are already included in the definition of Cash
Advance Items and are covered by the Rule.*® They must be presented to the consumer to the
extent then known or reasonably ascertainable and itemized. If the prices are not known or
reasonably ascertainable, a good faith estimate must be given, and a written statement of the actual
charges shall be provided before the final bill is paid.

Additionally, funeral providers are not able to control what third-party providers charge.
According to the 2019 NFDA Member General Price List Study, over 70% of funeral homes use
a third-party crematory to perform their cremations.*! The funeral homes do not control the prices
charged by third parties. In some cases, funeral homes will use multiple third-party providers
depending upon pricing, availability, and location.

The prices of these third parties are not always static, and rising inflation and fuel costs are
forcing them to increase prices and tack on surcharges. Many crematories charge different fees
depending upon the size of the body, the time frame for cremation, or attendance of the family to
witness the cremation. Further, some prices are not known until they are actually purchased from
the third-party, and after the time a price list has been provided to the family.

Requiring a funeral provider to print prices on a price list for charges that are outside their
control and subject to change without notice is likely to create confusion and frustration with the
family who may feel the funeral provider was dishonest with them when the actual prices are
different. Not to mention the impossible time and economic burden imposed on the funeral

4016 CFR Part 453.1(b). Cash advance item. A “‘cash advance item’’ is any item of service or merchandise described
to a purchaser as a ‘‘cash advance,’’ ‘‘accommodation,’ ‘‘cash disbursement,’’ or similar term. A cash advance item
is also any item obtained from a third party and paid for by the funeral provider on the purchaser’s behalf. Cash
advance items may include, but are not limited to: cemetery or crematory services; pallbearers; public transportation;
clergy honoraria; flowers; musicians or singers; nurses; obituary notices; gratuities and death certificates.

41 The 2019 General Price List Survey was mailed to 5,316 NFDA member funeral homes on July 24, 2019, to gather
prices from their GPLs and other related data. Of the potential respondents, 1,270 members anonymously completed
the survey (643 mail and 384 online) which accurately represents NFDA's total membership with 95% confidence
within a range of+ 2.8%.

99 C¢
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provider in having to keep up with, and revise price lists, on a constant basis based on forces
outside their control.

We believe this issue is sufficiently addressed in the current Rule, and changes to the Rule
requiring funeral homes to constantly monitor prices charged by third parties and to revise their
general price lists whenever they learn of a change would be difficult, if not impossible, to comply
with. NFDA’s recommendation is to make no change.

3. Reduced Basic Services Fee.

The Funeral Rule is designed to permit funeral homes to have only one fee that may not be
declined by the consumer, the basic service fee. This allows a funeral home to recover overhead
costs while allowing consumers a baseline cost that only increases based on the goods and services
they select.

Currently, the FTC requires that the full basic service fee be charged when the consumer
wishes to add any type of service to a direct disposition. This unfairly penalizes consumers by
requiring them to either pay significantly more or forego the desired service. Additionally, it
quashes innovative offerings by funeral homes. This is especially true for low-cost providers who
wish to offer direct disposition consumers the opportunity to hold small gatherings or simple
ceremonies for a minimal fee. Funeral providers inquire on a regular basis if they may charge less
than the basic services fee for a direct cremation and a short service, but doing so would be
considered a violation of the Funeral Rule.

The Commission has asked if the Rule should be amended to clarify when funeral providers
may charge a reduced basic services fee. While there are many contentious issues in this ANPR,
we believe this is an issue on which all parties should be able to agree.

As NFDA explained in 2020, the solution is not to eliminate the non-declinable nature of
the basic service fee; rather, it is to allow funeral homes to reduce the amount of the basic service
fee depending upon the complexity and size of the funeral that the consumer requests (and not just
for forwarding and receiving of remains, immediate burial, and direct cremation).

Permitting a reduced basic service fee will allow lower costs for simpler services, free
funeral homes to offer innovative options and more choice for consumers, while maintaining the
basic price structure that the FTC designed when it developed the Funeral Rule.*

The Rule as it exists keeps prices artificially high by creating an artificial price floor. This
change will provide consumers more value at a lower price while allowing funeral providers the
ability to offer more and varied offerings.

4 See 87 FR at 66106, citing Attorneys General of the District of Columbia, Arizona, California, Colorado,
Connecticut, Delaware, Hawaii, lowa, Maine, Maryland, Michigan, Minnesota, Nevada, New Jersey, New Mexico,
New York, North Carolina, Oregon, Pennsylvania, Rhode Island, Virginia, and Wisconsin Rule Review Comments to
at 2.
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To be clear, a funeral provider would not be able to charge more than their basic service
fee but, may reduce it. The prospect of a rule change that would keep the current clarity of pricing
and allow for consumers to pay less while allowing increased and more varied offerings is a win
for all parties.

Concerns about abuse due to a varied basic services fee are moot under NFDA’s proposal
as the elements of what is included in the published basic services fee are established by the Rule
and providers would not be able to charge more than the published basic services fee. Thus
establishing a ceiling, not a floor.

This also addresses the concern regarding emerging and as yet unknown forms of
disposition. By allowing a reduced basic service fee, this allows providers to offer consumers new
options at a lower price than a full service. This flexibility is a benefit to all.

NFDA’s proposes that Section 453.2(b)(4)(iii)(C)(l) of the Funeral Rule be modified to
read as follows:

The price for the basic services of funeral director and staff, together with a
list of the principal basic services provided for any quoted price. and;+fthe-charge

cannot-be-deelined-by—thepurchaser,—The funeral provider may provide on the

general price list more than one price for the basic services of funeral director and

staff as long as the funeral provider identifies on the general price list those

principal basic services being provided for each of the quoted prices. If the basic

services charge cannot be declined by the purchaser, the funeral provider must
include the statement: “This A fee for our basic services will be added to the total
cost of the funeral arrangements you select. (This fee is already included in our
charges for direct cremations, immediate burials, and forwarding or receiving
remains.)". If the charge cannot be declined by the purchaser, the quoted price or
prices shall include all charges for the recovery of unallocated funeral provider
overhead, and funeral providers may include in the required disclosure the phrase
"and overhead" after the word "services"; or"

[New wording underscored].

This revised proposed language is provided in detail in Exhibits A and B.
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4. New Forms of Disposition.

Over the past several years there has been significant innovation in the care and disposition
of human remains including alkaline hydrolysis,* natural organic reduction,**and promession®.

As consumer demand has grown states have been increasingly willing to consider
modifying their laws to include such new methods of disposition. Similarly, funeral providers are
interested in finding ways of offering these new methods to the families they serve.

The Commission has asked if the Rule should be amended to specifically address
alternative forms of disposition. NFDA believes the Rule covers the requirement to disclose prices
related to new forms of disposition and it is otherwise sufficiently regulated by the states. However,
because of the issue detailed above that would require a funeral provider to charge the full basic
services fee for any new form of disposition, we propose the language of the Rule be revised to
include other emerging alternative forms of disposition. This would allow funeral providers to
offer new forms of disposition, whatever they might be, for less than the basic services fee.

We recommendation revising “Direct cremation” to “Direct disposition” and changing
§453.1(g) to read:

Direct eremeation disposition. A ‘‘direct eremation disposition’’ is a disposition of
human remains by cremation or other means allowed by state law, without formal
viewing, visitation, or ceremony with the body present.

The flexibility of language would allow new forms of disposition to be included without requiring
the FTC’s rulemaking process be invoked, allowing the Commission to spend its valuable time on
other pressing matters.

In addition, other references to “direct cremation” will need to be changed to “direct
disposition,” and, in order to ensure that containers required for other alternative forms of
disposition be considered, we recommend that the definition of “Alternative container” in
§453.1(a) be revised to read:

43 Alkaline Hydrolysis (also known as bio cremation or water cremation) involves placing the remains in a metal
cylinder which, through a combination of heat, pressure, and a mixture of water and potassium hydroxide, breaks
down and dissolves the tissue. After anywhere from four hours to sixteen hours depending upon the size of the remains
and the equipment used, the body is reduced to porous white bone remains and liquid. The calcium remains are
pulverized and provided back to the family in a similar fashion to cremated remains.

4 Natural Organic Reduction (“N.O.R”) involves placing human remains in large cylinders and covering the remains
with organic materials such as straw, wood chips, and soil. By maintaining the mixture with sufficient water and
aeration, natural decomposition is substantially sped up and the remains are reduced to approximately a cubic yard of
soil in the course of several weeks. The soil will be offered back to the family to use or to donate to land reclamation
programs.

45 Promession involves the freezing of the body by liquid nitrogen which removes all of the liquid from the remains,
leaving the remains in a very brittle state which are then shaken by equipment which vibrates it into a fine powder.
The powder is then presented back to the family or used as a fertilizer. It was patented by a Swedish company and has
not yet been introduced into, nor legalized in, the United States.
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Alternative container. An ‘‘alternative container’’ is an unfinished wood box or
other non-metal receptacle or enclosure, without ornamentation or a fixed interior
lining, which is designed for the encasement of human remains and which is made
of fiberboard, pressed-wood, composition materials (with or without an outside
covering) or like materials, or other container required for disposition.

However, if the Commission revises the Rule to allowing for a reduced basic services fee
as proposed, this would addresses the concern of the exclusion of alternative forms of disposition
from the four exceptions to the Rule by allowing funeral providers to charge less than the basic
services fee for alternative forms of disposition that may require reduced services like alkaline
hydrolysis and natural organic reduction, and no change to the definition of Direct Cremation
would be required.

5. Embalming Disclosure.

The Funeral Rule requires funeral providers to print on the general price list several
mandatory disclosures that inform consumers that embalming is not required by law except in
“certain special cases.” This is misleading in that it implies to the consumer that embalming is
rarely required by law. This is not the case. Almost 80 percent of states require that deceased
human remains either be embalmed or refrigerated within a certain time span ranging from 24 to
72 hours after death.

The Commission has asked if the embalming disclosure contained in section 453.3(a)(2)(i1)
of the Rule should be amended to ensure consumers understand the specific circumstances in
which embalming may be required under state law.

NFDA believes more information would benefit consumers to understand what the
requirements of their applicable state law are so they are able to make an informed decision on
how to proceed with the care of their loved on. Therefore, NFDA recommends slightly revising
the embalming language of the mandatory disclosure and adding “refrigeration” to clarify and
address the varying state laws on the subjects.

Except i-eertainspeetaleases as noted below, embalming and refrigeration are not
required by law. Embalming or refrigeration may be necessary, however, if you
select certain funeral arrangements, such as a funeral with viewing. If you do not
want embalming or refrigeration, you usually have the right to choose an
arrangement, such as direct eremation disposition or immediate burial, that does

not require you to pay for it.

Instead of misleading the consumer into assuming that embalming is rarely required by
law, the modified disclosure informs consumers, in those states where applicable, that it may be
required after a certain time period. It then provides the funeral home the opportunity to explain
the requirements of state law at the end of the mandatory disclosure and allows for changes in state
law without requiring additional rulemaking by the FTC to address them.
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The revised proposed language is intended to address the many varied state regulations on
embalming and is provided in detail in Exhibits A and B.

6. Price List Readability.

The FTC has asked if the General Price List, Casket Price List, and/or Outer Burial
Container Price List requirements be changed to improve readability for consumers. This inquiry
appears to encompass two separate issues: the ability to read the text of the price lists and
standardization of the pricelists.

Regarding the issue of the ability to read the text of the price list, NFDA believes that the
ability for a consumer to read the price lists is of vital importance. We want to make sure that
everyone has access to the pricing information provided. However, the ability to read the
mandatory disclosures and elements necessary by the Rule is already implicit in its requirements.
If those required elements are not readable, how could the price list be in compliance with the
Rule?

Additionally, this matter is sufficiently addressed by Title III of the Americans with
Disabilities Act and other state regulatory laws. We see no need for additional regulation on this
matter as it is sufficiently addressed, and any further regulation could potentially be in conflict
with the ADA requirements which are regularly revised and would place a significant burden on
funeral providers.

As to the issue of standardization, as the Commission notes in footnote 190*¢ and as NFDA
comprehensively addressed this issue in its 2020 Comments and pointed out that, during the first
review of the Funeral Rule in 1989 the Final Staff Report recommended against AARP's
standardized price list proposal by pointing out that the GPL was never intended for that purpose
and that the Rule “already required a GPL that is relatively standardized.”*’ The Staff also
observed that thousands of funeral homes were already using existing standardized GPL formats
made available by printing companies and funeral trade associations.*®

Additionally, an AARP commissioned Gallup poll of funeral consumers in anticipation of
the first review of the Funeral Rule reported that 92% of funeral consumers surveyed “understood
all of the terms on the price list used to describe the funeral service.”*

Beyond the fact that a standardized price list is not needed either to foster comparison
shopping or to increase consumer comprehension, the fact is that it would be impossible to design
a standardized price list without limiting funeral options and innovations. In the decades since the
first review of the Funeral Rule, the funeral marketplace has drastically changed. The difference

4687 FR at 66109.

47 Citing Final Staff Report to the Federal Trade Commission and Proposed Amended Funeral Rule, p. 170 (June, |
990).) The Staff also observed that thousands of funeral homes were already using existing standardized GPL formats
made available by printing companies and funeral trade associations. Id.

®Id

4 NFDA 2020 Comments citing Colasanto, HX-66 at Tabulations Exhibit at 3 I, question 16.
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in burial versus cremation rates among states makes a standardized price list problematic. The
myriad of funeral customs, practices and traditions found in the many religions, ethnic groups, and
cultures that comprise American society makes a standardized list virtually impossible. Trying to
force a funeral home serving the Muslim community in Detroit and a funeral home serving
predominantly Baptist communities in Birmingham, Alabama to use the same GPL would be a
disservice to all.

Even on a local level, a standardized price list would be unworkable. In Los Angeles, there
may be a discount storefront funeral home selling direct cremations, immediate burials, and simple
at-home ceremonies, while only a few blocks down the street, a large funeral home serving the
Latino community offers spacious and impeccably furnished facilities with an experienced,
professional staff that knows how to provide the elaborate services and receptions that are part of
the Hispanic funeral customs.

While both of these businesses are funeral homes, their respective menus of services would
be radically different. To handcuff them by compelling them to use the same standardized price
list which is not tailored to the particular set of services and merchandise their clientele is seeking,
frustrates both the consumer and the business. It discourages the funeral home from offering
innovative services and frustrates consumers who are looking for information that pertains to the
services they want. It is impossible to design a standardized price list that is going to provide the
clientele of these two funeral homes with the information they are seeking.

Given the increasing diversity of the American population and the explosion of funeral and
disposition options, a standardized price list will harm consumer choice and stifle funeral home
innovation. What was a misguided idea that the FTC Staff rightfully rejected thirty years ago when
funeral service was generally homogeneous would be an absolute disaster in today's diverse,
consumer-driven funeral marketplace.

7. Impact on People in Underserved Communities.

Funeral professionals serve every community at every price point, and serve all populations
regardless of their race, creed, or background. It is arguable that this is true for funeral
professionals more than any other business in the United States. There are no communities
underserved by the funeral service profession.

Funeral providers are also well known for reducing or eliminating fees for those who are
unable to pay, and there are also state and community programs in place to help these populations.

The only change that we would request would be a change in the Rule that would allow,
but not require, funeral providers to translate price lists and Statements of Funeral Goods and
Services Selected into the languages of the communities they serve. At present, the mandatory
language required is only in English and no such concessions are made. This requires funeral
providers to provide the required documents in English to the families they serve, regardless of
whether that family understands it. A simple change in the Rule that would allow funeral providers
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to provider the required documents in their native language instead would help serve these non-
English speaking communities.

8. Other Issues.

While we understand the Commission is not inclined to address any additional issues not
specifically raised, we would, however, like to reiterate our support for the Funeral Rule Offenders
Program as it exists. Of the several hundreds of funeral homes that have graduated from the
Program over its 25-year history, NFDA has a record of only three of them subsequently being
cited by the FTC for additional Funeral Rule violations. Obviously, the educational component of
the FROP Program works very well,* and the importance of encouraging voluntary compliance
by offering compliance training to first offenders whose Rule violations may have resulted from
inadequate training or inattention will be more important upon a revision to the Rule, than any
time since the Rule was enacted.

III. CONCLUSION.

Funeral providers do not decide to go into the funeral profession to just get a job. The
physical, emotional, and temporal commitment required to be a funeral professional is not
something that can be taken lightly. Funeral professionals answer a calling to serve others. They
accept a path that most do not want. They face, every day, what most people consider one of, if
not the worst day of their lives.

I wish the Commissioners could spend a day with a funeral professional, to see the level of
compassion, dedication, and professionalism they exert with every family, let alone the emotional
slings and arrows they endure.’! This is not even to mention the challenges faced by funeral
directors during the COVID epidemic.

As you consider making changes to the Rule it is important to consider what consumers
deal with when faced with losing a loved one, but it is equally as important to consider what affect
proposed changes have on the 141,002 people employed in funeral service®? and the more than
18,800 funeral homes in the United States,> almost 90% of which are small and family owned
businesses, not corporate consolidators.>*

It is also important to note that funeral providers are not the greedy predators consumers
groups portray them as. Overall funeral service industry revenue is expected to grow at an

SO NFDA 2020 Comments at 74.

SUIf any Commissioners were interested in this offer, I know several funeral professionals that would love to share
their way of life with you.

52 According to the latest data (2012) from the U.S. Census Bureau Economic Census.

53 National Directory of Morticians Redbook.

5489.2% of funeral homes in the United States are privately owned by families or individuals. The average NFDA-
member funeral home has three full-time and four part-time employees and serves 113 families per year.
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annualized rate of only 0.6%.°> Compared to an annualized inflation rate of 6.5% for the 12 months
ended December 20226, funeral homes are losing money, and have been for some time.

We would also like to bring to the Commissions attention the submission of joint comments
by several national death care associations. In addition to NFDA, the International Cemetery,
Cremation and Funeral Association (ICCFA), National Funeral Directors & Morticians
Association (NFDMA), Order of the Golden Rule (OGR), Selected Independent Funeral Homes
(Selected), and Cremation Association of North America (CANA) worked together to review the
Commission’s proposals. After much deliberation and discussion, each member of the group
agreed that the proposals NFDA has presented herein were the best options, should the
Commission decide to revise the Rule.

This unique collaboration came together to demonstrate to the Commission that the voices
of those thousands of funeral providers across the country who have dedicated their lives to serving
families at one of the most difficult times in their lives are unified and should be considered when
considering revisions to the Rule.

Thank you for your time and consideration.

Respectfully submitted,

The National Fulyf)irectors Association

/7
7 4
[./z /':

Christopher L. Farmer
General Counsel
13625 Bishop’s Drive
Brookfield, WI 53005
Office: 262-814-1523
cfarmer@nfda.org

352022 NFDA Cremation & Burial Report. July 2022
56 U.S. Labor Department data published Jan. 12, 2023.
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EXHIBIT A — PROPOSED CHANGES (redline)

I. Online & Electronic Disclosures.

453.2(b) Preventive requirements. To prevent these unfair or deceptive acts or practices, as well
as the unfair or deceptive acts or practices defined in §453.4(b)(1), funeral providers must:

(2) Casket price list. (1) Give a printed or typewritten price list to peoeple:

(A) Any person who inguire-i-persen requests price information about the-efferings-erprices-of
caskets or alternative containers—Fhe in person from the funeral provider smust-effer; or

(B) Any person who selects a casket or alternative container from the funeral provider in person.

In this latter case, the casket price list upeonbeginningdiseusston—of—butinanyevent-before

shewing-easkets must be given prior to the person's selection of the casket or alternative container
from the funeral provider.

(3) Outer burial container price list. (1) Give a printed or typewritten price list to persens:

(A) Any person who meuire—in—persen requests price information about outer burial container
offerings or prices in person from the funeral provider; or

(B) Any person who selects an outer burial container from the funeral provider in person. In this

latter case, the outer burial container price list must effer-the-list-upon-beginning-diseussion be
given prior to the person's selection ofi-butin-anyeventbefore-showing the-eontatners: the outer

burial container from the funeral provider.

(4) General price list. (1)(A) Give a general price list for retention to:

(1) Any person who requests price information about funeral goods or funeral services from the
funeral provider when such request is not made in-person. In response to a request for price
information, the funeral provider may provide the general price list to the person requesting price
information by personal delivery, U.S. mail, electronic mail, telefax, or by having posted on its
Internet Web site homepage the words "price information" or a similar phase that include the word
"price", with a link that leads to the funeral provider's general price list.

(2) Any person who inquires in person about the prices of funeral goods and services from the
funeral provider. The general price list given to the person making the inquiry shall be printed or

typewritten.
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(3) Any person who selects funeral goods or services from the funeral provider in person. In such
a case, the general price list must be given prior to the person's selection of funeral goods or funeral
services from the funeral provider. If a funeral provider sells funeral goods or services over its
Internet Web site, it shall post on its Internet Web site home page the words "price information"
or a similar phase that includes the word "price", with a link that leads to the funeral provider's
general price list.

(B) The requirement in paragraph (b)(4)(1)(A) of this section applies whether the diseussion
request for price information or the selection of funeral goods or funeral services takes place in the
funeral home or elsewhere. Provided, however, that when the deceased is removed for
transportation to the funeral home, an in-person request at that time for authorization to embalm,
required by §453.S(a)(2), does not, by itself, trigger the requirement to offer the general price list
if the provider in seeking prior embalming approval discloses that embalming is not required by
law except in certain special cases, if any. Any other diseusstion-duringthattime-abeutpricesor
the selection of funeral goods or services from the funeral provider the selection of funeral goods
or services from the funeral provider triggers the requirement under paragraph (b)(4)(i)(A) of this
section to give consumers a general price list.

II1. Reduced Basic Service Fees.
Section 453.2(b)(4)(iii)(C)(1)

The price for the basic services of funeral director and staff, together with a list of the
principal basic services provided for any quoted price. and;+fthecharge-cannotbe-dechlined
by-the purchaser;-The funeral provider may provide on the general price list more than one
price for the basic services of funeral director and staff as long as the funeral provider
identifies on the general price list those principal basic services being provided for each of
the quoted prices. If the basic services charge cannot be declined by the purchaser, the
funeral provider must include the statement: “Fhis A fee for our basic services will be
added to the total cost of the funeral arrangements you select. (This fee is already included
in our charges for direct cremations, immediate burials, and forwarding or receiving
remains.)". If the charge cannot be declined by the purchaser, the quoted price or prices
shall include all charges for the recovery of unallocated funeral provider overhead, and
funeral providers may include in the required disclosure the phrase "and overhead" after
the word "services"; or

IV. Alternative Forms of Disposition.
§453.1(a)

Alternative container. An ‘alternative container’’ is an unfinished wood box or other non-
metal receptacle or enclosure, without ornamentation or a fixed interior lining, which is
designed for the encasement of human remains and which is made of fiberboard, pressed-
wood, composition materials (with or without an outside covering) or like materials, or
other container required for disposition.
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§453.1(g)

Direct eremeation disposition. A “‘direct eremation disposition’’ is a disposition of human
remains by cremation or other means allowed by state law, without formal viewing,
visitation, or ceremony with the body present.

V. Embalming Disclosure.
453.3(a)(2)(i1)

Place the following disclosure on the general price list, required by § 453.2(b)(4), in immediate

conjunction with the price shown for embalming: “Except as may be noted below #reertainspeeial
eases, embalming or refrigeration is not required by law. Embalming may be necessary, however,
if you select certain funeral arrangements, such as a funeral with viewing. If you do not want
embalming or refrigeration, you usually have the right to choose an arrangement that does not
require you to pay for it, such as direct cremation or immediate burial.” The phrase “except
eertain-speetal-eases-as may be noted below” shall reed not be included in this disclosure if state
or local law in the area(s) where the provider does business does not require embalming under any
circumstances. If state law does not require embalming or refrigeration in some circumstances, the
funeral provider may explain the state law requirements for embalming following this disclosure.
This disclosure only has to be placed on the general price list if embalming or refrigeration is
offered for sale by the funeral provider.
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EXHIBIT B - PROPOSED CHANGES (clean)

I. Online & Electronic Disclosures.

453.2(b) Preventive requirements. To prevent these unfair or deceptive acts or practices, as well
as the unfair or deceptive acts or practices defined in §453.4(b)(1), funeral providers must:

(2) Casket price list. (1) Give a printed or typewritten price list to:

(A) Any person who requests price information about caskets or alternative containers in person
from the funeral provider; or

(B) Any person who selects a casket or alternative container from the funeral provider in person.
In this latter case, the casket price list must be given prior to the person's selection of the casket or
alternative container from the funeral provider.

(3) Outer burial container price list. (1) Give a printed or typewritten price list to:

(A) Any person who requests price information about outer burial container offerings or prices in
person from the funeral provider; or

(B) Any person who selects an outer burial container from the funeral provider in person. In this
latter case, the outer burial container price list must be given prior to the person's selection of the
outer burial container from the funeral provider.

(4) General price list. (1)(A) Give a general price list for retention to:

(1) Any person who requests price information about funeral goods or funeral services from the
funeral provider when such request is not made in-person. In response to a request for price
information, the funeral provider may provide the general price list to the person requesting price
information by personal delivery, U.S. mail, electronic mail, telefax, or by having posted on its
Internet Web site homepage the words "price information" or a similar phase that include the word
"price", with a link that leads to the funeral provider's general price list.

(2) Any person who inquires in person about the prices of funeral goods and services from the
funeral provider. The general price list given to the person making the inquiry shall be printed or
typewritten.

(3) Any person who selects funeral goods or services from the funeral provider in person. In such
a case, the general price list must be given prior to the person's selection of funeral goods or funeral
services from the funeral provider. If a funeral provider sells funeral goods or services over its
Internet Web site, it shall post on its Internet Web site home page the words "price information"
or a similar phase that includes the word "price", with a link that leads to the funeral provider's
general price list.

(B) The requirement in paragraph (b)(4)(i)(A) of this section applies whether the request for price
information or the selection of funeral goods or funeral services takes place in the funeral home or
elsewhere. Provided, however, that when the deceased is removed for transportation to the funeral
home, an in-person request at that time for authorization to embalm, required by §453.S(a)(2),
does not, by itself, trigger the requirement to offer the general price list if the provider in seeking
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prior embalming approval discloses that embalming is not required by law except in certain special
cases, if any. Any other selection of funeral goods or services from the funeral provider the
selection of funeral goods or services from the funeral provider triggers the requirement under
paragraph (b)(4)(1)(A) of this section to give consumers a general price list.

II1. Reduced Basic Service Fees.
Section 453.2(b)(4)(iii)(C)(1)

The price for the basic services of funeral director and staff, together with a list of the
principal basic services provided for any quoted price. The funeral provider may provide
on the general price list more than one price for the basic services of funeral director and
staff as long as the funeral provider identifies on the general price list those principal basic
services being provided for each of the quoted prices. If the basic services charge cannot
be declined by the purchaser, the funeral provider must include the statement: “A fee for
our basic services will be added to the total cost of the funeral arrangements you select.
(This fee is already included in our charges for direct cremations, immediate burials, and
forwarding or receiving remains.)". If the charge cannot be declined by the purchaser, the
quoted price or prices shall include all charges for the recovery of unallocated funeral
provider overhead, and funeral providers may include in the required disclosure the phrase
"and overhead" after the word "services"; or

IV. Alternative Forms of Disposition.
§453.1(a)

Alternative container. An ‘alternative container’’ is an unfinished wood box or other non-
metal receptacle or enclosure, without ornamentation or a fixed interior lining, which is
designed for the encasement of human remains and which is made of fiberboard, pressed-
wood, composition materials (with or without an outside covering) or like materials, or
other container required for disposition.

§453.1(g)

Direct disposition. A ‘‘direct disposition’’ is a disposition of human remains by cremation
or other means allowed by state law, without formal viewing, visitation, or ceremony with
the body present.
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V. Embalming Disclosure.
453.3(a)(2)(i1)

Place the following disclosure on the general price list, required by § 453.2(b)(4), in immediate
conjunction with the price shown for embalming: “Except as may be noted below, embalming or
refrigeration is not required by law. Embalming may be necessary, however, if you select certain
funeral arrangements, such as a funeral with viewing. If you do not want embalming or
refrigeration, you usually have the right to choose an arrangement that does not require you to pay
for it, such as direct cremation or immediate burial.” The phrase “except as may be noted below”
shall not be included in this disclosure if state or local law in the area(s) where the provider does
business does not require embalming under any circumstances. If state law does not require
embalming or refrigeration in some circumstances, the funeral provider may explain the state law
requirements for embalming following this disclosure. This disclosure only has to be placed on
the general price list if embalming or refrigeration is offered for sale by the funeral provider.

NFDA COMMENTS: Funeral Rule ANPR Page 25 of 25



